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At t or ne y f or  Appe l l a nt ,  Ti na  Ma r i e  Ta yl or .

AFFI RMED AND REMANDED

HERSCHEL P.  FRANKS,  JUDGE

CONCUR:
GODDARD,  P. J .
Mc MURRAY,  J .

The  Tr i a l  Cour t  t e r mi na t e d t he  pa r e nt a l  r i ght s  of

Ti na  Ma r i e  Ta yl or  t o  he r  f our  c hi l dr e n,  a nd t he  pa r e nt a l

r i ght s  of  Ri c ha r d Da vi d Smi t h t o  hi s  c hi l d .   The s e  pa r t i e s

ha ve  a ppe a l e d.

Ti na ’ s  c hi l dr e n,  Da vi d,  J e r e my a nd J a me s ,  we r e

de t e r mi ne d t o  be  de pe nde nt  a nd ne gl e c t e d c hi l dr e n a nd pl a c e d

i n c us t ody of  t he  St a t e  on Ma r c h 19,  1992.   The s e  c hi l dr e n

ha ve  r e ma i ne d c ont i nuous l y i n  f os t e r  c a r e  unt i l  t he  t i me  of

t r i a l .

On Ma y 27,  1995,  Ti na  a nd Smi t h’ s  c hi l d  J e s s i e ,  wa s

pl a c e d i n  St a t e  c us t ody,  due  t o  de pe nde nc y a nd ne gl e c t .   I n

Nove mbe r  of  1994,  Ti na  e nt e r e d i nt o a  f os t e r  c a r e  pl a n

r e l a t i ng t o  t he  t hr e e  ol de r  c hi l dr e n a nd on J une  20,  1995,

Ta yl or  a nd Smi t h e nt e r e d a  pl a n of  c a r e  r e l a t i ng t o  J e s s i e .  

On J ul y 20,  1995,  t he  St a t e  pe t i t i one d t he  Cour t  t o  t e r mi na t e

Ti na ’ s  pa r e nt a l  r i ght s  t o  he r  t hr e e  ol de r  c hi l dr e n,  a l l e gi ng

s he  ha d f a i l e d t o  c ompl y wi t h t he  f os t e r  c a r e  pl a n a nd t ha t

t he  c hi l dr e n ha d be e n r e move d f r om t he  c us t ody of  t he  pa r e nt

f or  mor e  t ha n one  ye a r ,  t ha t  t he  c ondi t i ons  t ha t  l e d t o  t he

c hi l dr e n’ s  r e mova l  s t i l l  e xi s t e d,  a nd t he r e  wa s  l i t t l e

l i ke l i hood t ha t  t he  c ondi t i ons  woul d be  r e me di e d a t  a n e a r l y

da t e .

On Apr i l  16,  1996,  t he  St a t e  f i l e d a  pe t i t i on t o
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Th e  a l l e g e d  f a t h e r  o f  t h e  t h r e e  o l d e r  c h i l d r e n  wa s  a  p a r t y  d e f e n d a n t ,  

b u t  wa s  n o t  b e f o r e  t h e  Co u r t .
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t e r mi na t e  Ti na  a nd Smi t h’ s  pa r e nt a l  r i ght s  t o J e s s i e ,  a l l e gi ng

t ha t  t he y ha d not  c ompl i e d wi t h t he  pr ovi s i ons  of  t he  f os t e r

c a r e  pl a n,  a nd t ha t  t he  c hi l d  ha d be e n r e move d f r om t he

c us t ody of  hi s  pa r e nt s  f or  mor e  t ha n s i x  mont hs .

The  Tr i a l  J udge  or de r e d t he  c a s e s  c ons ol i da t e d f or

t r i a l ,  ove r  t he  obj e c t i on of  Ti na ,  a nd a t  t he  c onc l us i on of

t he  t r i a l ,  t he  Tr i a l  J udge  i n t e r mi na t i ng t he  pa r t i e s  pa r e nt a l

r i ght s  f ound:

The  mot he r  of  t he s e  c hi l dr e n,  Ti na  Ma r i e
Ta yl or ,  ha s  a dmi t t e d t ha t  s he  c a nnot  ha ndl e  t he
t hr e e  ol de r  boys .   And t ha t  s he  i s  not  up t o  be i ng a
pa r e nt  of  t he  t hr e e  ol de r  boys .  .  .  .  a nd i t  i s
obvi ous  t o  t he  Cour t  t ha t  e ve n t hough t he y ha d
c ompl e t e d t he i r  r e qui r e me nt s  i n  t e r ms  of  goi ng t o
t he  me e t i ngs  t ha t  t he y we r e  s uppos e d t o  go t o  a nd
goi ng t o  t he  t r e a t me nt  pr ogr a ms  t he y we r e  goi ng t o ,
t ha t  t he y ha d no i nt e nt i on of  l i vi ng t he i r  l i f e  l i ke
t he y a r e  s uppos e d t o ,  whi c h woul d be  t he  ba s i s  f or
t he m t o c ont i nue  t o  be  t he  pa r e nt s  of  t he s e
c hi l dr e n. 1

.  .  .

The  Cour t  f i nds  t ha t  i n  r e ga r d t o  Ti na  Ta yl or
t ha t  i t ’ s  not  i n t he  be s t  i nt e r e s t  of  t he s e  c hi l dr e n
t o be  r e t ur ne d t o  he r  a s  a  pa r e nt .   I t ’ s  c e r t a i nl y
not  i n  t he  be s t  i nt e r e s t  of  t he s e  c hi l dr e n t o  be
r e t ur ne d t o  be  e xpos e d t o  t he  c onduc t  of  Mr .  Ri c ha r d
Smi t h.   The  r e a s on t ha t  i t ’ s  not  i n t he  be s t
i nt e r e s t  of  t he  c hi l dr e n i s  t ha t  Ti na  Ta yl or
r e c ogni z e s  t ha t  s he  doe s n’ t  ha ve  t he  a bi l i t y  t o
c ont r ol  or  t o  t a ke  c a r e  of  or  t o  pa r e nt  or  t o  ha ndl e
t he  t hr e e  ol de r  boys .   And i t ’ s  obvi ous  t o  t he  Cour t
ba s e d on a l l  of  t hi s  t ha t  s he  c e r t a i nl y doe s  not
ha ve  t he  a bi l i t y  t o  t a ke  c a r e  of  t he  younge r  c hi l d
e i t he r .

.  .  .

And whe n you l ook a t  t he  a c t i vi t i e s  of  Mr .  Ri c ha r d
Smi t h,  t he  t e r ms  dr i nki ng,  dr ugs ,  a nd vi ol e nc e  j us t
a ut oma t i c a l l y c ome  r i ght  t o t he  t op of  t he  l i s t  of
a c t i vi t i e s  t ha t  he ’ s  be e n i nvol ve d i n .
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On a ppe a l ,  Ti na  a r gue s  t ha t  t he  Tr i a l  Cour t  s houl d

not  ha ve  c ons ol i da t e d t he  t wo c a s e s  f or  t r i a l ,  ?whe n a  c ha nc e

of  pr e j udi c e  t o  t he  a ppe l l a nt  f a r e  out we i ghe d t he  ne e d f or

s pe e d or  j udi c i a l  e c onomy?.   We  c onc l ude  f r om t hi s  r e c or d t ha t

no pr e j udi c e  t o  Ti na  or  t he  j udi c i a l  pr oc e s s  r e s ul t e d f r om t he

c ons ol i da t i on of  t he  t wo c a s e s ,  a nd t ha t  t he  or de r  of

c ons ol i da t i on wa s  i n  t he  Tr i a l  J udge ’ s  s ound di s c r e t i on,  i n

a c c or da nc e  wi t h Rul e  42. 01 of  t he  Te nne s s e e  Rul e s  of  Ci vi l

Pr oc e dur e .   Se e  Van Zandt  v .  Danc e ,  827 S. W. 2d 785 ( Te nn.  App.

1991) .   

Bot h pa r e nt s  i ns i s t  t ha t  gr ounds  f or  t he  t e r mi na t i on

of  t he i r  pa r e nt a l  r i ght s  we r e  not  e s t a bl i s he d by c l e a r  a nd

c onvi nc i ng e vi de nc e .  

The  Tr i a l  J udge  i n  ma ki ng hi s  de t e r mi na t i on

poi nt e dl y s t a t e d t ha t  he  wa s  ?ve r y f a vor a bl y i mpr e s s e d wi t h

t he  c r e di bi l i t i e s  of  t he  wi t ne s s e s ? who we r e  of f e r e d by t he

St a t e .   The  e vi de nc e  of f e r e d by t he s e  wi t ne s s e s  e s t a bl i s he d

t ha t  t he  pa r e nt s  ha d not  c ompl i e d wi t h t he  f os t e r  c a r e  pl a n,

t ha t  Smi t h ha d a bus e d Ti na  a nd a s s a ul t e d a not he r ,  a nd t ha t

bot h pa r t i e s  ha d pl a c e d t he  younge s t  c hi l d  i n  pos i t i ons  of

da nge r  a nd t he y we r e  not  dr ug a nd a l c ohol  f r e e .   The r e  i s

c l e a r  a nd c onvi nc i ng e vi de nc e  of  t he  gr ounds  f or  t e r mi na t i on

s e t  f or t h  i n  T. C. A.  §36- 1- 113( g) ( 2) ( 3) .   

Es s e nt i a l l y  t he  pa r e nt s  di d not  c ompl y wi t h t he

f os t e r  c a r e  pl a n,  di d not  vi s i t  t he  c hi l dr e n,  a s  a gr e e d,  but

c ont i nue d t o  f ol l ow t he i r  l i f e s t yl e s ,  whi c h woul d be

de t r i me nt a l  t o  t he  c hi l dr e n.   The  c onduc t  a nd c i r c ums t a nc e s  of

bot h de f e nda nt s  i s  s uc h a s  t o  r e nde r  t he m una bl e  t o  pr ope r l y

c a r e  f or  t he  c hi l dr e n a nd due  t o  t he  l a ps e  of  t i me ,  s uc h
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c onduc t  i s  unl i ke l y t o  c ha nge  i n  t he  f or e s e e a bl e  f ut ur e .  

Whi l e  t wo of  t he  ol de r  c hi l dr e n t e s t i f i e d t ha t  t he y woul d l i ke

t o r e t ur n t o t he i r  mot he r ,  t he  e vi de nc e  e s t a bl i s he s  t ha t  t hi s

woul d not  be  i n  t he i r  be s t  i nt e r e s t  unde r  a l l  of  t he

c i r c ums t a nc e s .

Ac c or di ngl y,  we  a r e  c ons t r a i ne d t o  a f f i r m t he

j udgme nt s  of  t he  Tr i a l  Cour t  a nd r e ma nd wi t h c os t s  of  a ppe a l

a s s e s s e d t o  t he  a ppe l l a nt s .   

Upon r e ma nd,  t he  Tr i a l  J udge  wi l l  e s t a bl i s h 

r e a s ona bl e  f e e s  f or  t he  a t t or ne ys  f or  a ppe l l a nt s .

________________________
He r s c he l  P.  Fr a nks ,  J .

___________________________
Hous t on M.  Godda r d,  P. J .

___________________________
Don T.  Mc Mur r a y,  J .


